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Legal Advice Publications

BY DAVID L. FEIGENBAUM*

I. NORMAN F.

DACEY:

A

CASE HISTORY

During the mid-60s an obscure Connecticut mutual fund dealer,
Norman F. Dacey, gained recognition among curious lay readers
and disgruntled lawyers following the publication of his book,
How to Avoid Probate!.' By 1967, this best-seller had sold over
700,000 copies 2 and had been reviewed by a number of popular
magazines. 3 Dacey was rewarded handsomely by the book's popularity; his income rose from $15,900 in 1964 to nearly $300,000
in 1966.1
The 341-page volume begins and ends with biting criticism of
the probate system and the estate planning bar. Sandwiched between these sharply honed barbs are over 200 pages of trust and
will forms mixed with brief discussions of specific probate avoidance techniques, particularly the inter-vivos trust. The forms may
be torn neatly from the 9xl2-sized volume, thanks to perforated
edges, and executed by the reader under Dacey's directions. Typical of his mystically simplistic treatment is his early paragraph
introducing the inter-vivos trust.
*

B.S. Yale, 1969; J.D. Harvard, 1972.

1.

N. DACEY, HOW To AVOID PROBATE! (1965).

2. NEWSWEEK, June 27, 1966 at 78.
3. TIME, July 8, 1966 at 65, July 21, 1967 at 46, January 12, 1968 at
29; NEWSWEEK, June 27, 1966 at 78; CORONET, November, 1967 at 10;
LOOK, November 29, 1966 at 36.
4.
Dacey managed the first publication of his book in 1965
but because it became too involved for him he entered into a contract in 1966 with Crown Publishers to handle it. The book is in its
thirty-second printing. Dacey receives a royalty of 75 cents per
copy or 50 cents per copy on mail order sales.
Dacey v. Florida Bar, Inc., 427 F.2d 1292, 1294 (5th Cir. 1970).

It is likely to be a long time before there is adequate probate reform in America. Don't be discouraged though.
You need not be the system's victim. There exists a magic
key to probate exemption, a legal wonder drug which will
give you permanent immunity from the racket.
The magic key is the inter-vivos or "living" trust, a
financial bridge from one generation to another."
In the book's most titillating passages Dacey castigates the legal
profession for what he considers its incompetent, over-priced handling of estate planning and probate administration. For example:
However useful this volume may prove to the general
public, it is hardly likely to be received with enthusiasm
by members of the Bar who doubtless will view it as a
blanket indictment of their "honorable profession"-and
they will be right. It is an indictment of all of the members of the Bar-the bad ones who have been doing the
looting of estates, and the good ones who have been standing silently by watching them do it.
The Bar maintains that the sole qualification for the
preparation of instruments such as are contained in this
volume is possession of a law degree. The countless examples of poor draftsmanship which I have collected testify
to the fallacy of this line of reasoning....
Some attorneys write as if they were being paid
'by the pound, striving to make each instrument an encyclopedia of their personal knowledge of the mumbo-jumbo
of the law and studiously avoiding saying anything in ten
words which they can crowd into a hundred.6
The public's interest in the book can be attributed to a curiosity about estate planning and a delight with the irreverent treatment of the legal profession. Dacey verbalizes the common image
of lawyers as "charlatans and shysters," and seemingly provides,
through probate avoidance, a technique for revenge against that
"nasty and worthless profession."
The outraged reaction of the organized bar and individual lawyers exceeded even the enthusiastic public reception of How to
Avoid Probate!. One court observed that the book had "stirred
some flapping in the legal aviary."'7 Time Magazine spoke more
forthrightly: "Dacey's book appalls lawyers.". The ABA publicly
denounced How to Avoid Probate! as incorrect and misleading.,
An avalanche of critical law review discussions appeared, 10 of
a quality which ranged from scholarly to purely emotional. Typical of the latter is the following passage:
5.
6.
7.
8.
9.
10.

N. DACEY, How TO Avoin PROBATE! 13 (1965).
Id. at 331.
Dacey v. Florida Bar, Inc., 414 F.2d 195, 196 (5th Cir. 1969).
TIME, July 8, 1966 at 65.
Id.; NEWSWEEK, June 27, 1966 at 78.
See, e.g., Henderson, Book Review, 46 B.U.L. REv. 417 (1966).

Legal Advice Publications
DICKINSON LAW REVIEW

There can be no doubt that he is as slick a pitchman to
come along since the stranger from Texas unloaded those
wild horses a few summers ago down in Yoknapatawpha
County....
The book ...
could serve as a prototype of
the hustler's art."
The lawyers' disenchantment is explained more easily than the
public's uncritical acceptance. Because the book's legal advice was
often wrong or incomplete or of questionable value, lawyers feared
it would prove injurious to unwary readers. 12 Furthermore, the
bar believed the book misrepresented its own usefulness and misled the public about the need for professional legal advice.13 The
ABA even conducted informal talks with the FTC, hoping to have
the book banned as deceptive and misleading. 14 Finally, of course,
the bar reacted to Dacey's direct and coarse indictment of the
legal profession. Had he tempered that phase of his discussion,
much criticism would have been avoided, but at a cost of greatly
decreased attraction to the lay reader.
Litigation, which was the inevitable result of the controversy between Dacey and the lawyers, began even before publication of How to Avoid Probate!. In conjunction with his mutual
fund business, Dacey had distributed to his customers, "a thirtypage booklet entitled 'A Modern Plan for Your Tomorrow' with the
subtitle 'An Explanation of the Dacey Trust.'"15 A Connecticut
court enjoined him from supplying this booklet as part of his estate
planning advice to clients, on the ground that he was thereby en11. Id.
12. "Dacey's trusts have so many traps and pitfalls that their use
by laymen would be very dangerous." Blackmar, 'Do it Yourself' Estate
Plans, 32 U.P.N. 9, 12 (Fall, 1966).
13.
A more substantial danger is that Dacey, by casting suspicion on the legal profession, may induce some people to proceed
without any plan at all ....
As is the case with many charlatans, there is some merit in Dacey's assertions. He is intelligent
and informed on many points. His very intelligence perhaps
maximizes the fraud which he is trying to foist upon the public,
for it is clear he knows better.
Id. at 9-10.
14. NEWSWEEK, June 27, 1966 at 78.
15. Grievance Comm. of Bar v. Dacey, 222 A.2d 339, 342, 154 Conn.
129 (1966).
The first six pages of the booklet contain general information
about the history and use of intervivos and testamentary trusts,
together with some tax information. The balance of the booklet
contains a detailed description of the Dacey trust arrangement,
consisting of the Dacey trust and the Dacey will, and of the
claimed advantages of the trust arrangement. Also included are a
form for drafting an implementing declaration of trust and a
form for drafting a Dacey will.
Id. at 342-43.

gaged in the unauthorized practice of law in violation of a Connecticut statute. 16
Subsequently, Dacey published How to Avoid Probate!. This
time the New York County Lawyer's Association sued. The trial
court found Dacey in contempt and enjoined him from practicing law and publishing and distributing the volume, 17 based on its
conclusion that, "What Dacey did in Connecticut with a small
pamphlet supplemented by a confrontation and which was thereupon enjoined, he is doing now through his enormously enlarged
and radically changed book."' 8 Although the injunction was affirmed by the appellate division with a strong dissent,' 9 the New
York Court of Appeals reversed the order and adopted the dissent20
ing opinion.
Angered by the allegedly illegal contempt suit against him,
Dacey, in turn, sued the New York County Lawyers' Association.
The court dismissed the suit, holding alternatively that the defendant was immune from suit, and that the defendant had probable cause for suing Dacey. 21 In a separate case Dacey sued the
Florida Bar, as publisher, and the author of an article which reviewed How to Avoid Probate! for libel and lost against both de22
fendants.
The popularity of Dacey's handbook reflects the public's interest in published legal advice and suggests that similar volumes
covering other legal topics would be well received. Although an
assortment of books has attempted to explain the law to lay
readers,23 they only purport to convey general legal information,
rather than specific "how to" advice about particular fact situations. The authors are scrupulously careful to warn of the hazards of using the books as substitute legal advisers and to explain
the need for direct legal counsel. 24 The popularity of these general
16. Id.
17. New York County Lawyers' Ass'n. v. Dacey, 282 N.Y.S.2d 985,
54 Misc. 2d 564 (Sup. Ct. 1967).
18. Id. at 995.
19. New York County Lawyers' Ass'n. v. Dacey, 283 N.Y.S.2d 984,
28 App. Div. 2d 161 (App. Div. 1967).
20. New York County Lawyers' Ass'n. v. Dacey, 287 N.Y.S.2d 422,
21 N.Y.2d 694, 234 N.E.2d 459 (Ct. App. 1967).
21. Dacey v. New York County Lawyers' Ass'n., 290 F. Supp. 835
(S.D.N.Y. 1968), aff'd, 423 F.2d 188 (2d Cir. 1969).
22. Dacey v. Florida Bar, Inc., 414 F.2d 195 (5th Cir. 1969), 427 F.2d
1292 (5th Cir. 1970).
23. See, e.g., NICHELSON, THE EVERYDAY LAW OF MASSACHUSETTS
(1958),

JESSUP,

LAW FOR THE FAMILY MAN

ADVISOR FOR HOME AND

BUSINESS (1962),

(1958),

LEGAL ADVISER, GREEN, LAW FOR THE AMERICAN
LAW FOR THE HOME OWNER (1926).

24.

KLING, YouR LEGAL
EVERYONE'S COMPLETE
FARMER (1923), GREEN,

CAPITMAN,

E.g.,
Caution--This book is written for information, not to give
legal advice. No attempt is made to advise anyone as to any given
set of facts. Such advice should be obtained only from a capable lawyer who is acquainted with the exact detailed facts.
NICHELSON, THE EVERYDAY LAW OF MASSACHUSETTS 3 (1958).
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texts has not approached that of How to Avoid Probate!. The
disparity in public acceptance points to the "how to" element of
Dacey's approach as its strongest source of interest to the average
reader. This indication is reinforced by the demand for "how to"
type books which explain the mechanics of tax return completion.
They give very specific advice about individual tax returns and
outline the relevant tax law and its application to particular fact
situations. Detachable tax return forms are often included to be
completed by the reader following the book's instructions. While
nearly all wage earners must file income tax returns and many
find the process enormously confusing, few are willing or financially able to consult an attorney for tax advice.
The strong demand for How to Avoid Probate! and for tax
return handbooks renders quite striking the absence of other legal
books using the "how to" approach. Clearly, other areas of law
are amenable to such treatment. The explanation of this anomaly
is suggested by the litigation over Dacey's book, which illustrates the existence of legal and ethical impediments to publications giving legal advice to laymen. These impediments are preventing the publication of books which would satisfy an expressed
public demand. The thesis of this article is that such restrictions,
which work an unfairness to those who cannot afford, or do not
want to consult an attorney to deal with certain classes of legal
problems, should be eliminated.
Section II will expose existing barriers to publications giving legal advice to laymen. The nature of these restrictions depends on whether the author is a lawyer or a non-lawyer. Nonlawyers who author advice to the laymen may be accused of unauthorized practice of the law, while the lawyer author may be
disciplined for practicing law unethically. Constitutional issues
may be raised in defense of such publications. Finally, the organized bar has attempted to influence publishers' activities directly.
Section III will evaluate the propriety and efficacy of the relevant legal doctrines, in light of conclusions about the desirability
of legal advice books.
fi.

RESTRICTIONS ON THE PUBLICATION OF LEGAL ADVICE
FOR LAYMEN

Generally, state courts regulate the practice of law under
common law principles and statutes designed to prevent poten-

tially harmful practices by lawyers and non-lawyers.25 "There
is no inherent right to practice law and the state has the power
to license, regulate and control. '2 6 This power is exercised in fur27
therance of the public safety and welfare.
A.

UnauthorizedPractice of Law

One phase of judicial supervision is the exclusion of unlicensed individuals from activities considered to constitute the
practice of law. Thus, if the author of a legal advice book is not
a lawyer, its publication might be enjoined on an unauthorized
practice of law theory. 28

Legal advice given by a layman is

thought to be potentially harmful to the recipient, because the unlicensed practitioner may not be educated in law, hasn't been
tested for admission to the bar, and is not subject to state regu-

lation.

Despite these considerations, the doctrine or unauthorized

practice of law has been criticized.

During the past few years there has been increasing
controversy over the question of the unauthorized practice

of law.

At the root of the difficulty is the lawyer's in-

sistence that only he has the right and the capacity to advise not only on the legal intricacies of the estate plan

but also on a wide range of family planning decisions
which must be made.
The professional estate planner accumulates every bit as

much understanding and knowledge of what constitutes
good family financial planning as the lawyer-indeed he
probably accumulates more because his practice is concentrated in that field while the lawyer's is varied.

25.

See, e.g., N.Y.

JUDICIARY

LAW,

§§ 476-A, 476-B,

476-C, 478

(McKinney 1948).
26. New York County Lawyers' Ass'n. v. Dacey, 282 N.Y.S.2d 985,
995, 54 Misc. 2d 564 (Sup. Ct. 1967); See generally 7 C.J.S. Attorney and
Client § 17.
27. Palmer v. Unauthorized Practice Comm. of State Bar of Texas,
438 S.W.2d 374, 376 (Tex. Ct. Civ. App. 1969); See also 7 C.J.S. Attorney
and Client § 58.
28. In New York, for example, the relevant statute provides:
Action for unlawful practice of law.
1. The attorney-general may maintain an action upon his own
information or upon the complaint of a private person or of a bar
association organized and existing under the laws of this state
against any person, partnership, corporation, or association and
any employee, agent, director or officer thereof who commits any
act or engages in any conduct prohibited by the law as constituting the unlawful practice of the law.
The term "unlawful practice of the law" as used in this
article shall include, but is not limited to
(a) any act prohibited by (certain sections) of this article
or
(b) any other act forbidden by law to be done by any person not regularly licensed and admitted to practice in this
state, or
(c) any act punishable by the supreme court as criminal
contempt under section seven hundred fifty-B of this chapter.
N.Y. JUDICIARY LAw, 476-A (McKinney 1948).
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.. .the claim that the lack of a law degree automatically
disqualifies one from drafting such instruments loses force
when one recalls that Roscoe Pound, late dean of the Harscholar in American
vard Law School and the greatest
29
legal history, had no law degree.
The existence of unauthorized practice of law, then, turns on
a determination of those activities which constitute the practice
of law, from which unlicensed practitioners are excluded. At
one extreme, direct legal advice by a layman to clients is clearly
proscribed. The question of immediate interest is whether publications which give detailed specific legal advice but involve no personal contact between the author and the reader amount to the
practice of law.
As a general rule, publications which merely distill and set
forth the law encounter little difficulty.3 0 "It cannot be claimed
that the publication of a legal text which purports to say what
the law is amounts to legal practice."'31 Typical of publications
conveying general legal information are trust company pamphlets
explaining wills and trusts, which are distributed to customers
for promotional purposes. On occasion, a trust company has
overstepped the mere publication of information and attempted
also to advise its customers directly on legal matters. While this
latter activity itself is an unauthorized practice of the law, the
associated publication of general legal information has been allowed. In Cain v. Merchants National Bank & Trust Company
of Fargo3" the court refused to enjoin publication of such a pamphlet, 13 taking notice that the pamphlet specifically referred to the
desirability of obtaining the advice of a lawyer. In a similar recent case, although the pamphlet apparently gave more detailed
29. N. DACEY, How To AvoID PROBATE! 329 (1965).
30. See Grievance Comm. of Bar v. Dacey, 222 A.2d 339, 346, 154
Conn. 129 (1966); 18 U.P.N. 36 (Sept. 1952); State Bar Ass'n. v. Connecticut Bank and Trust Co., 140 A.2d 863, 145 Conn. 222 (1958); Cain v. Merchants National Bank and Trust Co. of Fargo, 268 N.W. 719, 66 N.D. 746
(1936).
31. New York County Lawyers' Ass'n. v. Dacey, 283 N.Y.S.2d 984,
997, 28 App. Div. 2d 161 (App. Div. 1967) '(dissenting opinion).
32. 268 N.W. 719, 66 N.D. 746 (1936).
33. The booklet which plaintiffs most severely criticize, entitled
"Safeguarding Your Family's Future," deals with both wills and
trusts. The statements therein give the reader but a very hazy
idea of the nature of a trust, or of the procedure to be followed in
probating an estate. No specific advice is offered in the booklet
and no statement is made which would lead the reader to believe
that a legal department was maintained by the defendant.
Id. at 720.

information, 4 the court again held that publication itself was not
an unauthorized practice of the law.3 5
While publication of general legal information is not the practice of law, publication of specific advice which relies for its efficacy upon a direct connection or contact between the author and
the reader has been proscribed. 6 In several cases the author of
a booklet of information and will forms solicited the reader to re7
turn the completed will for correction by him. In re Lehman,3
an action against a disbarred attorney, sought, inter alia, "injunctive relief restraining the respondent from soliciting and furnishing to the public the services of lawyers and legal advice particularly with respect to a book written by respondent entitled 'Draw
Your Will Yourself-Now.' ,,s
The book had not yet been published but was to include a form to be completed and returned with
two dollars to a named lawyer who would type, correct and return the will to the testator. Although the court, with little explanation, refused to find Lehman in criminal contempt for unauthorized practice, it left open the possibility of further action if
39
publication was undertaken. In a companion case, In re Clark,
respondents were involved in a similar scheme of publication of
legal advice concerning wills, but they had terminated their activi40
ties. The court held the motion for an injunction was moot.
Advice on the making of wills, obviously a popular context for un41
authorized practice, was also involved in Shortz v. Yetter.
The defendants were author and distributor of a "certain pamphlet
and of certain advertisements purporting to give legal advice and
instructions in the drawing of wills and the management of decedents' estates. ' 42 The first edition contained an offer by the au34. By advertising and distribution of literature, each defendant
disseminated without charge to its customers, prospective customers and the public, general information concerning (1) the
application, scope and effect of various laws involved in estate
planning, including federal income and gift tax laws, federal and
state estate and succession tax laws, laws relating to trusts and
laws relating to the administration and disposition of decedents'
estates; (2) the complexities of federal and state taxes and various
means of minimizing liability for them; and (3) the advantages
and disadvantages of various means provided by law for the
distribution of property, including the use of inter-vivos and
testamentary trusts. The information was given by each defendant for the purpose of inducing persons to name it executor or
trustee in will or trust agreements.
State Bar Ass'n. v. Connecticut Bank and Trust Co., 140 A.2d 863, 866,
145 Conn. 222 (1958).
35. Id. at 871.
36. See, e.g., Grievance Comm. of the Bar v. Dacey, 222 A.2d 339,
346, 154 Conn. 129 (1966).
37. 11 N.Y.S.2d 429, 256 App. Div. 677 (1939).
38. Id. at 430.
39. 11 N.Y.S.2d 432, 256 App. Div. 674 (1939).
40. Id. at 434.
41. 38 Pa. D. & C. 291 (Pa. C.P. 1940).
42. Id. at 489.
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thor to answer specific questions by the reader. The second edition simply suggested that the reader correspond regarding any
confusing matter. The court held that publication and sale of the
pamphlet was an unauthorized practice of law and, a fortiori, publication of such information together with a direct question
and answer service was illegal. 48 However, the court's final decree permitted the defendants to publish the book by itself "provided they expunge the questions and answers contained in their
book requiring expert legal knowledge and provided, in good
faith, they do not hold themselves 44out for consultation and ready
to give legal advice and assistance."
To restate the principle of these cases, publications which involve direct solicitation and legal consultation between the layman author and his reader, no matter how perfunctory or remote, constitute an unauthorized practice of the law. Could this
principle be applied to enjoin publications which give very detailed
and specific legal advice to clients without contact between the
author and the reader? The published advice might be sufficiently
detailed and specific to be considered analogous to a direct consultation by the author with the reader. Since many felt How to
Avoid Probate! was just such a publication, the litigation over
that book deserves further examination.
In Dacey's original booklet, which preceded and was considerably shorter than How to Avoid Probate!, he provided general
information, some advice, and detachable will and trust forms. As
a mutual fund dealer and "estate planner" he gave the booklet to
clients who often requested him to complete the forms for them.
Dacey prepared numerous wills on this basis, but did not always
follow the forms provided. Specific alterations and choices were
made to meet the needs and situations of each client. The Connecticut court concluded that, although the mere completion of will
forms arguably might be permissible, Dacey had transgressed the
boundary of unauthorized practice by picking and choosing for
45
the client.
43. Id. at 493.
44. Id. at 496.
The question whether the mere filling in of blank forms
45.
and then supervising their execution constitutes the practice of
law has been a subject of some contrariety of decision, principally
because variations in the fact patterns and in the applicable statutes. . . . Here however, no such question arises since Dacey
did far more than fill in blanks. Although he claimed that usually only the printed forms in the booklet were used, the court
found that deviations from the printed forms were made in
several instances. . . . The determination that a given form should

Thus, Dacey has done much more than merely to make
available to his customers the trust form and the will
form printed in the booklet. Not only was the trial court
not in error in concluding that Dacey's acts in connection with the trusts and wills constituted the practice of
law, but any
other conclusion would have been wholly un46
reasonable.

The key failure of Dacey's technique was the giving of information
"directed toward a particular person and his needs and to a particular instrument prepared for his execution.

' 47

This reasoning falls

within the doctrine of the previously discussed cases.
Faced with the Connecticut injunction, Dacey expanded his
booklet into How to Avoid Probate!, which included a variety of
trust and will forms suitable to different purposes and more complete directions for completing and executing them. The book
was to be sold publicly with no direct personal advice given by
Dacey to individual readers. Superficially he seemed to have
succeeded in avoiding the Connecticut injunction. That possibility
4
was tested in New York County Lawyers' Association v. Dacey.
Defendants, Dacey and the publishers and distributors of How
to Avoid Probate!, were sued for contempt of court by violation of the New York Judiciary Law, Section 750-B, and for an injunction against practicing law, publishing and distributing the
book. The trial court, rather than distinguishing the Connecticut
case, relied on it directly, granted the injunction and found the defendants in contempt.

49

It is clear beyond doubt that what Dacey did in Connecticut with a small pamphlet supplemented by a confrontation and which was thereupon enjoined he is doing now through his enormously enlarged and radically
changed Book. As best he can he makes the confrontation through the Book by selection, advice, guidance, instructions, questions, fitting and fashioning to individual
need and by sale and further solicited sale on request of
forms to fit a precise need in a given situation. The suggestion of vagueness is disingenuous. There can be no
doubt that Dacey practices law. 50
The appellate division affirmed, 51 reasoning that Dacey was acbe followed without change is as much an exercise of legal judgment as is a determination that it should be changed in given par-

ticulars. In either case, legal judgment is used in the adaptation
of the form to the specific needs and situation of the client. The
claim that Dacey did no more than take an attestation to an
otherwise already complete instrument, as a notary public might
do, is so lacking in merit as to require no discussion.
Grievance Comm. of Bar v. Dacey, 222 A.2d 339, 346, 154 Conn. 129 (1966).
46. Id.
47. Id.
48. 282 N.Y.S.2d 985, 54 Misc. 2d 564 (Sup. Ct. 1967).
49. Id.
50. Id. at 995.
51. New York County Lawyers' Ass'n. v. Dacey, 283 N.Y.S.2d 984,
28 App. Div. 2d 161 (App. Div. 1967).
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complishing the proscribed giving of advice to the client by providing a wide variety of forms with particularized instructions
for the use of each, rather than by direct oral discussion as in the
Connecticut case.12 The court found that Dacey was in essence
practicing law in advising his readers via the published book.
Where a person, as here, advises that this form or that
form is the proper form to be used to carry out a particular legal transaction, then he is doing just what a lawyer
does when a client seeks advice. The copying or completion of a form may consist merely of clerical work but
the selecting of the proper form and telling a clerk3 what
to copy and how to fill in the blanks is lawyers' work.
A strong dissent was filed by Judge Stevens, who concluded that
the book could not constitute a practice of the law proscribed by
statute. That dissent, which was subsequently adopted as the opinion of the Court of Appeals in reversing,5 4 began by invoking the
well-accepted principle that mere publication of either general
legal texts or form books is permissible. The question is then
raised whether printing legal information and forms together
with advice on how to complete them amounts to a practice of
law. Judge Stevens concluded they do not for the reason that
the usual indicia of the practice of law and the lawyer-client relationship are absent.
Dacey's book is sold to the public at large, there is no
personal contact or relationship with a particular individual. Nor does there exist that relation of confidence and
trust so necessary to the status of attorney and client.
This is the essential of legal practice-the representation
and the advising of a particular person in a particular situation.
At most, the book assumes to offer general advice on
common problems, and does not purport to give personal
advice on a specific problem peculiar to a designated or
readily identified person. 5
The opinion seems to imply that no book could be denominated
a practice of law since it cannot convey "personal advice on a
specific problem peculiar to a designated or readily identified person."56
52. Id. at 989.
53. Id. at 990-91.
54. New York County Lawyers' Ass'n. v. Dacey, 234 N.E.2d 459, 287
N.Y.S.2d 422, 21 N.Y.2d 694 (Ct. App. 1967).
55. New York County Lawyers' Ass'n. v. Dacey, 283 N.Y.S.2d 984, 998,
28 App. Div. 2d 161 (App. Div. 1967) (dissenting opinion).
56. Id.

One final recent case deserves discussion. Palmer v. Unauthorized Practice Committee of the State Bar of Texas5 7 not unexpectedly involved a suit for an injunction against the publication of will forms to which some legal definitions had been appended. The forms had been sold by a layman, but drafted by a
lawyer. No direct contact occurred between the seller and the purchaser of the forms. Nevertheless the court enjoined publication,
relying primarily on the potential harm to the purchaser and
user of the forms. 8 This holding is clearly contrary to Judge
Stevens' opinion in the New York Dacey case, and the Texas court
admitted that "[c]ourts have taken differing views on similar
facts."5 9 The two opposite conclusions rest on contrary theories of
the public welfare. The Dacey court relied on a theory of caveat
emptor which supports the public's right to purchase and use such
publications, even though injury may result. The Palmer court
emphasized its duty to protect the uneducated and unsuspecting
citizen from such injury. This conflict raises questions for both
courts. The question arises whether a publication's misstatements
and shortcomings could ever be so egregious as to justify a Dacey
court injunction against publication despite its caveat emptor
theory. Conversely, it might be possible for a book to be so complete, so competent and so careful to warn its readers that the
Texas court could allow publication as being safe for public consumption. Each court probably would step back from a per se
rule and weigh the benefits to the public from availability of such
volumes against possible injury.
To summarize, publication of general legal information by a
non-lawyer author is permissible, while publications associated
with any direct contact between the author and the reader are
disallowed. Publications attempting to convey detailed legal
advice on specific problems face little objection under the Dacey
case with the possible Palmer proviso that the book be correctly
written and not likely to be misleading or harmful to the average
reader.
Note that for areas of law not reserved solely to the legal profession, as part of the practice of law, such as tax advice or draft
advice, publication cannot be enjoined as an unauthorized practice of law.
B.

Unethical Practiceof the Law.

If the author of a legal advice book is a lawyer, his authorship activities may be subject to state regulation of the legal profession. The state courts usually control the admission of new
57.
58.
59.

438 S.W.2d 374 (Tex. Ct. Civ. App. 1969).
Id. at 376.
Id. at 377.
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lawyers to practice and the disbarment of attorneys for misconduct.60 Any activity which amounts to an unethical practice
of law may be a sufficient ground for disbarment. 61 Standards
of ethical conduct may be based on codes of ethics promulgated
by bar associations and on bar committee opinions which apply the
ethical principles to specific fact situations raised by inquiries
from bar association members. Violation of the codes and opinions,
which do not bear the force of statutes, does not give rise automatically to disbarment or other disciplinary proceedings.6 2 But
the canons and opinions do limit and affect the lawyer's actions,
as a result of their significant moral force.
The cannons of ethics adopted by a bar association,
while they do not have the effect of statutes, are binding
on attorneys. The authority of the canons of ethics is
derived, not from the fact that they are approved by the
bar associations, but because they are statements of principles and rules accepted and acknowledged by reputable
attorneys and6 3 are recognized and applied by the courts in
proper cases.
A lawyer properly may practice law by giving advice directly
to clients, and may publish general treatises setting forth and discussing the law. May he properly write a book which conveys
the same kind of advice to a reader which he normally would give
directly to a client? Prior to the ABA's recent adoption of the
Code of Professional Responsibility, the Canons of Professional
Ethics provided the fundamental source of standards for lawyers'
64
professional conduct.
The most significant obstruction to publications of the kind
under consideration is Canon 40.
Canon 40. Newspaper Articles.
A lawyer may with propriety write articles for publications in which he gives information upon the law; but
60. 7 C.J.S. Attorney and Client § 58.
61. Id. at 23.
62. 7 AM. JuH. 2d Attorneys at Law § 38.
63. 7 C.J.S. Attorney and Client § 58.
64. The standard reference treatise on legal ethics outlines the applicability of the Canons to the problem of lawyer authorship of articles.
H. DRINKER, LEGAL ETHICs 263 (1963).

The transgression of ethical principles primarily to be guarded
against are:
(1) The improper advertisement of the lawyer (Canon 27).
(2)
The giving by him of legal advice to persons with whom
he has not the personal contact and background required between
lawyer and client to make his advice reliable. (Canon 35).
(3)
Enabling the lay publisher, sponsor, or broadcaster to give
legal advice constituting the unauthorized practice of the law.
(Canon 47).

he should not accept employment from such publications
to advise inquirers in respect of their individual rights.0 5
By its terms, this Canon refers to newspaper articles, not to book
publication. But its purpose 6 implies its application to books of
specific legal advice and that inference is reinforced by the relevant interpretative opinions. They suggest that while a lawyer
may write an article for a newspaper or periodical which explains
the law generally, he may not specifically answer questions posed
by readers; that is, he may not convey legal advice through newspaper columns. 67 The ABA's Formal Opinion 270 (November 30,
1945) concluded that no amount of precaution taken to warn
readers of possible harm in applying written advice to their own
problems could justify an article which directly answered readers' questions.6 8 Application of this approach to a book giving
legal advice would seem to render its authorship unethical. Very
few opinions address the applicability of Canon 40 to book publication, as distinguished from articles or newspaper columns. The
New York Lawyers' Association Question Number 486 (January
8, 1960) considered a proposed volume on aviation intended to "acquaint attorneys and the traveling public with the intricacies of
65. ABA

CANONS OF PROFESSIONAL ETHICS No. 40.
66.
It is believed that Canon 40 was designed primarily to
sanction articles in law magazines or occasional articles in other
publications and that it would be difficult if not impossible to
conceive of a daily, weekly or monthly column in a newspaper
or magazine devoted to the discussion of legal matters which
would not sooner or later violate Canon 40, and also Canons 27,
35, 47. What the readers of such columns want is not a general
discussion such as they can find in a law book or in an article in
a law magazine, but something practical which they can apply to
their own personal experience. Laymen are usually unable to
formulate questions clearly to such a column and a lawyer answering such is apt to follow what he thinks his readers want to
hear about and to answer the personal problem which he sees behind their questions. This is what the publishers will ultimately
see that they get.
H. DRINKER, LEGAL ETHics 264 (1963).
67. See, e.g., Opinions on Professional Ethics and Grievances of the
American Bar Association, Opinions 92 (5/2/33); 162 (8/22/36); 270
(11/30/45); Informal Decision 538 (5/31/62); Selected Opinions of the
Committee on Professional Ethics of the Floride Bar, Opinions 60-28
(2/7/61); 61-40 (2/8/62); 62-14; 63-29; 64-79; Digest of Bar Association
Ethics Opinions, Olavi and Clough. eds., Colorado, Opinion 3 (4/11/59),
Los Angeles Opinion 175 (1950); New York Lawyers' Association Committee on Professional Ethics, Questions Respecting Proper Professional
Conduct, Questions 540 (11/4/64), 576 (11/14/63).
68.
An attorney may not answer individual inquiries for
legal advice through a newspaper column even though (1) the attorney remains anonymous. (2) only questions of general public
interest will be answered, (3) readers will be cautioned not to rely
on the answers but to consult their attorneys, and (4) the column
will be written in a lecture tone rather than as an adviser of
legal rights.

The column will be in essence one in which the lawyer
undertakes to give advice for the benefit of inquirers in respect of
their individual rights, which Canon 40 forbids.
ABA FORMAL OPINION 270 (11/30/45).
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air travel." The committee saw no objection to publication but
did note that "[a]lthough there appear to be no Canons of Ethics
or Committee Opinions directly in point, nevertheless reference is
made to Canon 40."
An argument against the application of Canon 40 to books
which direct advice to the reader may be suggested. The newspaper question and answer services are objectionable because the
attorney-client relationship which the author thereby establishes
with the reader lacks the quality and safeguards thought necessary for a proper and ethical relationship. 69 By contrast, a book
of specific legal advice, which does not respond to particular readers' queries never begets a traditional attorney-client relationship. Since the lawyer's authorship hardly can be said to constitute a practice of law in the usual sense, unauthorized practice concepts are rendered irrelevant. However, when the book's
advice is sufficiently detailed, and addresses specific fact situations,
the reader may view the advice as tailored to his problem, invoking the same criticisms proffered against the question and answer
newspaper column.
Canon 35 prohibits the intervention of a lay intermediary between an attorney and his client, to insure that their relationship
70
is not exploited.
Canon 35. Intermediaries.
The professional services of a lawyer should not be
controlled or exploited by any lay agency, personal or corporate, which intervenes between client and lawyer ...
A lawyer's relation to the client should be personal and
the responsibility should be direct to the client .... 71
The publisher of a question and answer column is arguably a lay
intermediary. The Canon's applicability to the lawyer author or
publisher of a legal advice book rests, as with Canon 40, upon
whether an attorney-client relationship with the reader is deemed
to exist.
69.
Relation with Client-It is professionally improper for a
lawyer to give legal advice without an opportunity to ask the
client for information as to the concrete facts in the client's case,
and without an opportunity to inspect the material instruments
or documents and to ascertain the dates and other facts, which the
client has not given or may not deem material, as the purported
client cannot be advised properly if he is permitted to act upon
generalities which may have no particular application to the
concrete facts involved in his case.
ABA OPINION 98 (8/2D/33).

70. ABA OPINIONS 98 (8/29/33), 270 (11/30/45); The Association of
the Bar of the City of New York, Opinion No. 666 (10/11/44).
71.

ABA CANONS OF PROFESSIONAL Erncs No. 35.

Canon 27 restricts lawyers' advertising. The publication of a
volume giving legal advice might be used to augment an attorney's practice if curious readers request further direct legal advice.7 2 However, the doctrine should present no problem to the
lawyer author who eschews the use of his book as a business attracting device since he may write under a pseudonym to avoid
the reader's associating his law practice with the book.
The recently promulgated Code of Professional Responsibility
clarifies the principles contained in the superceded Canons. The
Code is divided into three types of rules: Canons, Ethical Considerations and Disciplinary Rules. "The Canons are statements of
axiomatic norms. .

.

. The Ethical Considerations are aspirational

in character and represent the objectives toward which any
member of the profession should strive ....
The Disciplinary
Rules, unlike the Ethical Considerations, are mandatory in character."7 3
Canon 2 states that "a lawyer should assist the legal profession
in fulfilling its duty to make legal counsel available." Ethical
Consideration EC 2-2 under Canon 2 reflects the traditional learning that in educating the public to recognize legal problems, the
lawyer shall avoid advertising his professional services. 7 4 As with
old Canon 27, this Ethical Consideration EC 2-5 instructs the lawyer
to refrain from giving or purporting to give legal advice to laymen in any educational publications or speeches. 75 While legal
72. A number of committee opinions reflect this prohibition. Selected
Opinions of the Committee on Professional Ethics of the Florida Bar,
Opinions 66-50 (9/26/66), 60-28 (2/7/61); Digest of Bar Association Ethics
Opinions, Olavi and Clough, eds., Illinois Opinion 141 (6/11/57), Oklahoma
Opinion 142; The Association of the Bar of the City of New York, Opinion
666 (10/11/44).
One opinion specifically refers to book publication, i.e., Florida Bar,
Opinion 66-50.
73.

Preliminary Statement, ABA CODE OF PROFESSIONAL RESPONSIBIL-

ITY.

74.
The legal profession should assist laymen to recognize
legal problems because such problems may not be self-revealing
and are often not timely noticed. Therefore, lawyers acting under
proper auspices should encourage and participate in educational
and public relations programs concerning our legal system with
particular reference to legal problems that frequently arise. Such
educational programs should be motivated by a desire to benefit
the public rather than to obtain publicity or employment for
particular lawyers. Examples of permissible activities include
preparation of institutional advertisements and professional articles for lay publications and participation in seminars, lectures
and civic programs. But a lawyer who participates in such activities should shun personal publicity.

EC 2-2, ABA

CODE OF PROFESSIONAL RESPONSIBILITY.

75.
A lawyer who writes or speaks for the purpose of educating members of the public to recognize their legal problems
should carefully refrain from giving or appearing to give general
solutions applicable to all apparently similar individual problems,
since slight change in fact situations may require a material variance in the applicable advice; otherwise, the public may be
misled and misadvised. Talks and writings by lawyers for lay-
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advice books arguably may not be controlled by old Canon 40,
they are clearly proscribed by EC 2-5.
Unfortunately, interpretative opinions of the new Code are
few. ABA Informal Opinion 1195 (September 14, 1971) considered
"whether the title 'Draft Deferments: How to Get Them,' would be
proper for [a] forthcoming book." The committee felt that
the practice of law is not involved in draft advice to a layman and accordingly such advice is not unauthorized practice. However, while participation by lawyers in the Selective Service is not required, it is not forbidden and it is
common knowledge that the counsel of lawyers is frequently sought and that at least some laymen will regard
the advice of a lawyer-author particularly desirable in connection with an effort to obtain a draft deferment. Furthermore, although lawyers need not participate in Selective Service proceedings, such proceedings are a part of
our legal system.
Accordingly, while the committee does not disapprove
the use of the suggested title, the lawyer-author should
observe the spirit of EC 2-5 and EC 9-4 in publishing the
book.
The committee, while concerned that the title itself might entice
the public into acting upon the book's legal advice rather than
consulting a personal adviser, approved the publication. Apparently they reasoned that because draft advice is not reserved to
the lawyer's professional domain, publication is not a practice
of law and is not regulated by the legal profession's ethical principles. Had the subject matter of the book been peculiarly within
the lawyers' province, the committee likely would have disapproved it entirely.
C.

ConstitutionalConsiderations.

Cutting against statutory and ethical prohibitions on particular types of publications is the argument that first amendment
freedoms of speech and press guarantee the author's right to produce written legal advice for laymen. The efficacy of that contention depends on the strength of the state's right to limit even
the fundamental freedom of speech where necessary to protect the
76
public's welfare.
men should caution them not to attempt to solve individual
problems on the basis of information contained therein.
EC 2-5, ABA CODE OF PROFESSIONAL RESPONSIBILITY.

76. See, e.g., Palmer v. Unauthorized Practice Committee of State
Bar, 438 S.W.2d 374, 376 (Tex. Ct. Civ. App. 1969); Shortz v. Yetter, 38
Pa. D. & C. 291 (Pa. C.P. 1940).

Where . . . a proper statute is enacted in the interest of
public welfare ...
for the purposes of curtailing the
practice of law by unqualified and unlicensed persons, and
there is an overriding need for resort to the powers conferred by the statute upon the court, the respondents'
general rights grounded in the constitutional guarantees
of freedom of expression must yield to permit rendition
of such77 decree as is necessary for the protection of the
public.

The state must have a compelling reason for imposing limitations
on citizens' constitutional rights, and in several landmark Supreme
Court cases, statutes regulating certain phases of legal practice
have been held unconstitutionally violative of guaranteed freedoms. NAACP v. Button78 considered a Virginia statute which
prohibited as improper solicitation of legal business litigation
of civil rights claims of the Negro community by the NAACP's legal staff. The Court held such litigation to be a mode of expression and association guaranteed by the first and fourteenth amendments against infringement by Virginia acting under its power to
regulate the legal profession. 79 No compelling state interest existed sufficient to prohibit "rigorous advocacy of lawful ends."
Thus it is no answer to the constitutional claims asserted
by petitioner to say, as the Virginia Supreme Court of Appeals has said, that the purpose of these regulations was
merely to insure high professional standards and not to
curtail free expression. For a State may not, under the
guise of prohibiting professional misconduct, ignore constitutional rights.8 0
The Button doctrine was extended in UMW v. Illinois State Bar
Association"' to a union's employment of attorneys to assist its
members in the assertion of their legal rights. Finally in Brotherhood of Railroad Trainmen v. Virginia State Bars 2 the Court held
that,
the First and Fourteenth Amendments protect the right
of the members through their Brotherhood to maintain
and carry out their plan for advising workers who are injured to8 obtain
legal advice and for recommending specific
3
lawyers.

Could these cases be invoked to safeguard the giving of legal
advice in a publication directed to laymen? Judge Stevens, in his
dissent in the New York Dacey case, supported the right of the
publisher to distribute How to Avoid Probate!.
77. New York County Lawyers' Ass'n. v. Dacey, 283 N.Y.S.2d 984,
994, 28 App. Div. 161 (App. Div. 1967).
78. 371 U.S. 415 (1962).
79. Id. at 428.
80. Id. at 438-39.
81. 389 U.S. 217 (1967).
82. 377 U.S. 1 (1963).
83. Id. at 8.
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That it is not palatable to a segment of society which
conceives it as an encroachment of their special rights
hardly justifies banning the book. . . . Books purporting
to give advice on law, and books critical of law and legal
institutions have been and doubtless will continue to be
published. Legal forms are available for purchase at
many legal stationery stores. Unless we are to extend a
rule of suppression beyond the obscene, the libellous, utterances of or tending to incitement, and matters simithere is no warrant for the action here
larly characterized,
84
taken.
However, in the Connecticut Dacey case, the court rejected the
constitutional defense and specifically denied the relevance of
Brotherhood of Railroad Trainmen. 5 In fact, both Button and
Brotherhood seem to limit first amendment protection from prohibitory state statutes to activities which are non-profit. Pecuniary gain is singled out as the distinguishing element lacking both
in ButtonObjection to the intervention of a lay intermediary, who
may control litigation or otherwise interfere with the rendering of legal services in a confidential relationship also
derives from the element of pecuniary gain. Fearful of
dangers thought to arise from that element, the courts of
several States have sustained regulations aimed at these
activities. We intimate no view one way of the other as
to the merits of those decisions with respect to the particular arrangements against which they are directed. It
is enough that the superficial resemblance of form between those arrangements and that at bar cannot obscure
the vital fact that here the entire arrangement employs
constitutionally privileged means of expression to secure
constitutionally guaranteed civil rights.86
and in BrotherhoodHere what Virginia has sought to halt is not a commercialization of the legal profession which might threaten8 7the
moral and ethical fabric of the administration of justice.
If the publication is not undertaken commercially for profit, but
rather by a non-profit legal services organization, the extension of
the Button line of cases to protect against restrictive state statutes
might be more easily accomplished.
84. New York County Lawyers' Ass'n. v. Dacey, 283 N.Y.S.2d 984,
1001, 28 App. Div. 161 (App. Div. 1967) (dissenting opinion).
85. Grievance Committee of the Bar v. Dacey, 222 A.2d 339, 351,
154 Conn. 129 (1966).
86. NAACP v. Button, 371 U.S. 415, 441-42 (1962).
87. Brotherhood of Railroad Trainmen v. Virginia State Bar, 377 U.S.

1,6 (1963).

D.

Extra-judicialAttempts to Regulate Publication.

Aside from instituting unauthorized practice suits and promulgating ethical edicts, the organized bar has sought to limit certain activities of law book publishers by agreement. Over the
years, various committees of the ABA, under the guise of stifling
unauthorized practice of law, have negotiated agreements with
professional groups and commercial institutions to delineate fields
of endeavor "reserved" to lawyers. Agreements with trust companies, real estate brokers and accountants exemplify these ABA
efforts. In 1941, a Declaration of Principles was negotiated between the ABA Standing Committee on Unauthorized Practice of
the Law and a Committee representing law book publishers."8
Implementing details were agreed upon in 1947.9 The original
Declaration provided, in relevant part, that while publication of
legal treatises should be encouraged, 90 they should not be sold
in connection with any offer by the publisher to provide legal
services to the reader.9 1 Additionally, loose-leaf services are to
contain a publisher's disclaimer of any offer of legal advice and
a suggestion of the desirability of consultation with competent
counsel regarding legal problems.92 The implementing details
added in 1947 prohibited certain advertising techniques. Part A
prohibited advertising which implied that a law book could serve
the layman in lieu of professional legal advice.9 3 Part B elabo-

Id.

Id.

Id.

Id.

88. Set forth at 33 A.B.A.J. 28 et. seq. (January, 1947).
89. Id.
90.
The issuance of books, loose-leaf services and other publications containing information relating to law and legal subjects is recognized as a legitimate undertaking and as a contribution to the interests of both the members of the Bar and the general public.
at 30.
91.
Books, loose-leaf services and other publications devoted
to law and other legal subjects, or membership in any association,
should not be sold with the understanding that the subscriber
or member becomes entitled to call upon the publisher or association to give legal advice....
at 30 and 89.
92. The text of the required notice follows.
This publication is designed to provide accurate and authoritative information in regard to the subject matter covered. It is
sold with the understanding that the publisher is not engaged in
rendering legal, accounting or other professional service. If legal
advice or other expert assistance is required, the services of a
competent professional person should be sought.
at 89.
93.
Legal books and books of legal forms are published primarily for the use of the legal profession. However, there are
legitimate business uses to which such books can be put by the
layman, and it is for these uses only that they should be advertised to the layman.
Advertising to the layman should never hold out that such
books enable him to offer legal advice to others, practice law, or
dispense with the services of a lawyer in connection with legal
problems.
at 28.
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rated that restriction.9 4 Part C suggested that such volumes contain a statement discouraging their use in replacement of direct
legal services. 95 The ABA's purpose in negotiating the agreement
was not to thwart the publication of admittedly valuable legal
treatises. Rather,
[a] principal objective of the Association was to lessen and
forestall the sale of such books and services, and their use
by non-lawyers, on the basis of express or implied representations that they obviated the need for obtaining
definitive advice from lawyers in particular cases arising.90
III. CONCLUSION

The effect of the various legal and ethical barriers to publications conveying legal advice to laymen is significant, since even
ambiguously restrictive prohibitions impose a stifling atmosphere
over authors' and publishers' interest in producing such books.
For the non-lawyer author, the possible outcome of an unauthorized practice suit is at least uncertain and at worst a highly negative influence which makes publication a speculative venture. The
widespread availability and popularity of tax handbooks for laymen illustrates the importance to publishers of assured immunity
from unauthorized practice suits. Similarly, the lawyer author
would be averse to the risk of disbarment as a result of his authorship activities. The number of inquiries by lawyers for bar
committee ethical opinions shows their concern to avoid antagonizing their brother lawyers. And with typically conservative outlook, lawyers can be expected to interpret these opinions as highly
prohibitive. The Declaration of Principles agreed to by publishers
of law books does not in terms prohibit the publication of legal
advice books for laymen. But its restrictions effectively thwart
interest in producing such titles. Legal advice books, by their
94. 1. There should be no representation, direct or implied, that
as a result of using the publication, any person should dispense
with the services of his attorney or that the services of an attorney
should not be sought.
4. Statements in a letter which tell a layman he can safely use
legal forms without consulting a lawyer as to his special needs
and problems should not be made.
Id. at 29.
95.
For the protection of the public, legal books and books
of legal forms should state affirmatively before the text of the
books [sic] begins that the book is not intended to be used by
laymen in replacement of the services of a lawyer.
Id. at 29.
96. Id. at 28.

very nature, must be marketed by promotion of their advice-giving properties. Restrictions of that technique of advertising renders such publications economically infeasible. Finally, the tenuous constitutional argument which might be raised in defense of
publication is unlikely to provide substantial confidence to publishers or authors.
The limitations on publication of "how to" legal advice books
for which the public has expressed its demand is not justified if
such books provide a useful service while avoiding any great risk
of harm to the citizenry.
To the general question whether legal advice books can be useful to the lay reader must be given the unsatisfying response that
it all depends. To be beneficial, they must be well written. While
a legal treatise for use by lawyers may speak abstractly and philosophically, the "how to" legal handbook should be more concrete
and direct. A related difficulty is the explication of legal concepts and advice in commonly understood English terminology,
rather than in specialized legal jargon. If the assumed readership of the volume includes a range of literacy levels, the simplification problem will be that much greater. Because any legal
topic, if comprehensively covered, would exceed the length of a
manageable volume, the task of distillation and abridgment must
be accomplished skillfully. Every relevant concept must be approached including caveats and exceptions to generalized principles. Careful organization to insure access to pertinent discussions is crucial. Clearly explained legal principles must be applied to fact situations. Because there is no predetermined set of
facts to which to address his advice, the author must assume a
number of sets of facts and present legal advice applicable to
each set. Dacey's book was criticized for not attacking a sufficiently broad range of problems.
He offers a few solutions . . . which may be appropriate
for particular situations but which certainly are not universals. He would deprive the client of professional counsel about these alternatives."
Whether this is meant to imply that no written volume could
properly advise on a sufficiently wide range of fact situations to
be useful or merely that How to Avoid Probate!in particular failed
to do so isn't clear. To be sure, serious doubt must be entertained
that a book about estate planning could ever provide adequately
detailed information and advice to the lay reader. But other areas
of the law might prove appropriate for such treatment.
To the extent that these compositional difficulties can be overcome, legal advice books are likely to be useful to their intended
readers. But are the potential obstacles to the creation of a useful
97.

Blackmar, 'Do it Yourself' Estate Plans, 32 U.P.N. 9 (Fall, 1966).
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volume so numerous and imponderable as to suggest the impossibility of producing an adequate treatise? While the difficulty of
conveying legal advice via the printed word is admittedly great,
similar problems are faced daily by lawyers in applying law to
specific fact situations and explaining the results to their clients
in lay terms. Some areas of the law are obviously better suited
to treatment in "how to" volumes than others. As we have seen,
a notably successful group of volumes are the do-it-yourself tax
return handbooks. Their authors, in tackling a very limited and
specifically defined legal responsibility of the taxpayer, have apparently overcome the compositional difficulties raised above.
Judging from their popularity, they are providing helpful legal
advice in a confusing area.
The suggestion that legal advice books can be helpful if
properly written, implies that the reader may be injured if the
author handles his topic incompetently. Potential public harm
has been a fundamental argument of the opposition forces.
By reading defendants' advertisements, by reading the will
form, and by reading the definitions that are attached, the
unsuspecting layman is led to believe that defendants' will
"form" is in fact only a form and that all testamentary dispositions may be standardized. The assumption is misleading and certainly will lead to unfortunate consequences for
any layman who might rely upon the "form" and the definitions attached.9 8
Even assuming the book is well and truly written, the potential
for injury to the reader certainly exists. When a well-written
book is carefully and thoroughly read, harm will be minimized.
But carelessness and resultant injury are to be expected, and
even careful use by individuals of low literacy levels may be hazardous. A related difficulty is the reader's failure to exercise good
sense and discrimination in realizing the limitations of a book's
usefulness. However, in some areas the law may be so obviously
complex that there is little chance the reader would attempt to
proceed on his own. 99
Aside from potential benefits and hazards, the public may
have a right to buy and use legal advice books, with injuries be98. Palmer v. Unauthorized practice Committee of State Bar, 438
S.W.2d 374 (Tex. Ct. Civ. App. 1969).
99.
It is doubtful that many laymen will actually use the

forms. The concept of being trustee for oneself is hard enough

for law students to grasp and it can hardly be expected that laymen will try it to any great extent.
Blackmar, 'Do it Yourself' Estate Plans,32 U.P.N. 9 (Fall, 1966).

ing ignored on a theory of caveat emptor. 100 Professor Fuller, in
his book Morality of Law, includes among the eight rules of excellence toward which a legal system should strive, the notion that
laws should be made available to those affected by them. 1 ' But
"[t]he problem of promulgation is complicated by the question,
'Just what counts as law for purposes of this requirement?' "1102
The reference is obviously to enacted law being published by the
government. Is Fuller's analysis also applicable to non-governmental publications which not only set forth enacted law, but also
interpret and apply both common and enacted law to fact situations in an advice-giving fashion? To be sure, problems related
to the practice of law and the lawyer-client relationship arise.
But the same desirable features of keeping the citizenry informed,
aware and critical of the laws are present, perhaps to even a
greater degree than with mere promulgation of enacted laws.
The legal profession seems to have recognized both its responsibility to inform the public'"3 and the associated right of the citizen to receive needed legal services.10 4 The Code of Professional
Responsibility specifically alludes to the lawyer's duty to "assist
laymen to recognize legal problems."'10 5
While the citizen's right to legal information appears clear,
the question arises whether he has a right to acquire legal advice
from books rather than directly from lawyers. Should individuals
be obligated to consult a lawyer to resolve every legal problem?
The organized bar feels that when a specific legal problem arises
in a particular factual context, the only ethical type of advice
comes from a lawyer retained by the citizen. A personal lawyer-client relationship should be created and preserved for every
citizen who requires legal advice. 10 6
100. New York County Lawyers' Ass'n. v. Dacey, 283 N.Y.S.2d 984, 999,
28 App. Div. 2d 161 (App. Div. 1967) (dissenting opinion).
101.

L. FULLER, THE MORALITY OF LAW 43 (rev. ed. 1969).

102. Id. at 50.
The need of members of the public for legal services is
103.
met only if they recognize their legal problems, appreciate the
importance of seeking assistance, and are able to obtain the services of acceptable legal counsel. Hence, important functions of
the legal profession are to educate laymen to recognize their
problems to facilitate the process of intelligent selection of lawyers
and to assist in making legal services fully available.
EC 2-1, ABA CODE OF PROFESSIONAL RESPONSIBILITY.
104.
A basic tenet of the professional responsibility of lawyers
is that every person in our society should have ready access to
the independent professional services of a lawyer of integrity
and competence. Maintaining the integrity and improving the
competence of the bar to meet the highest standards is the ethical responsibility of every lawyer.

EC 1-1, ABA CODE OF PROFESSIONAL RESPONSIBILITY.
105. EC 2-2, ABA CODE OF PROFESSIONAL RESPONSIBILITY.
106.
The sensitive variations in the considerations that bear on
legal determinations often make it difficult even for a lawyer to
exercise appropriate professional judgment and it is therefor essential that the personal nature of the relationship of client and
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Perhaps the bar's attitude reflects its fear of violations of
time-honored boundaries of legal activity. If, in areas such as
landlord-tenant, tax, family law, or business law, individuals can
be guided by written advice rather than consulting attorneys, the
profession will lose business. But this argument proves too much.
The average citizen rarely consults an attorney. A better-informed public likely will turn to attorneys more often. Even
though the individual may use legal advice books to handle some
matters independently, in many situations of complexity and con-

fusion he will be prompted by his increased awareness to consult
an attorney. Public awareness of the power and use of legal remedies cannot help but benefit the legal profession in the long run.
Considering the potential usefulness of books giving legal advice to laymen and the apparent public interest which reflects
that usefulness, the legal and ethical doctrines which have
thwarted publication have worked a public disservice. If encouragement of authors and publishers in this area is deemed desirable,
elimination of even the slightest indication of a prohibition will
be necessary.

lawyer be preserved. Competent professional judgment is the
product of a trained familiarity with law and legal processes, a disciplined analytical approach to legal problems and a firm ethical
commitment.
EC 3-2, ABA CODE OF PROFEssIONAL RESPONSIBILITY.
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